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e e SECURITIES AND EXCHANGE COMMISSION TN T s

" Admin. Proc. File No. 3-16362 T

---- - In the Matter of tk_xg, Apphcatlon of -

~..."| GREEN COURTE REALESTATE. "~ “| . i ™=
PARTNERS I, LLC
For Review of Action Taken by the
New York Stock Exchange

~ Pursuant {0 the Order entered by the Securities and Exchange Commission (the “SI:C” or -

the “Commlssxon”) on March 3, 2015, Grecn Conrte Real Estate Partners o, LLC (‘ Green

The specific arguments made in the Opcning Brief submitted by the New York Stock

Exchange (the “NYSE”) will be re_bmted below. As an initial matter, however, wh_at. 1s most '

significant about the NYSE’s Opening Brief is what it does not argue. Nowhere in )thé brief does “

the NYSE make any effort to show that its interpretation of Section 312.03(c) is consistent with

the language of that section, which the NYSE itself drafted and which the Commission then

app.r(oved.’l This silence speaks volumes.

R

L The NYSE Misstates the Govcrmg Test

The pattles agree that the. qucstmn of whcther an appllcant’s “access to semces” has

SN e

! The only thing the NYSE says in favor of its mterpretanon is that the interpretation is “longstandmg" and that the

NYSE thinks it is “appropriate” to look :at.a date that is different from the date that is actually specxﬁed in the
NYSE’s own rule ('NYSF Bnef at3.)

- been “prohibited or limited” within the meaning of Scction.19(d) of the. Exchange AF‘- RUDS O .
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whethcr the apphcant has been. hmdered in its ablhty “to unhze one of the ﬁmdamenlally

N \'jbusmess,v .(NYSE Bnef at 6) In fact, this e‘core business” language isa gloss of the NYSE’

<

NYSE then alters the test, however, contending that what the Commission was really getting at

was whether thc denial of scmces “dlrectly and mgmﬁcanﬂy 1mpacted the apphcant’s core

‘ creation that has never been stated by the Commission.? To the contrary, in determining whether

services were. “ﬁmdamentally important,*"the Commission has consistently looked at whether the

..

DLA Piper LLP From: Barriteau, Eiva R.

'“'1mp01:1ant services oﬁ‘ered by the SRO " '(Grecn Courte Bnef a7 NYSE Bnef at 5-6) The

... services were “central (o the function of the SRO.” Morgan Stanley & Co., 1997.WL 802072 a.

‘i""'j*3 (SEC Dcc 17 1997), quated in Secuntzes Indu,stry & Fmanczal Markets As,soczatwn, 2014 e

WL 1998525 at. *9 (SEC May 16, 2014)

RO

It is obvious why the NYSE runs away from the. “central to the function of the.. SRO™ test,

There is no service that is more central to the ‘fu.nct»ion..pf the NYSE than allowing companies to

" Tist their shares on a public market. That, however, is precisely what the NYSE has denied Smn_~ =~
C‘ommmi.tieS, Inc. (“SUI™) for a block of securities worth more than $35 million.

o IL SUI Has Suffered a Reviewable Denial of Service by the NYSE

Besides mi:sstating the test, the NYSE makes a number of other arguments in an effort to

show that SUI has not suffered a demal of seerce As explamed below, none of these axguments,

First, the NYSE argues that there has been no denial of service because SUI “remams

listed on the Exchange with full access to the Exchange’s listing and trading services.” (NYSE

Brief at 6.). The first half of this argument misses the point, and the second half of this argument

simply misstates the facts. The point is not whether SUI is a listed company. The point is

2 The NYSE cites Morgan Stanley and SIFMA for this proposition, but the “core business™ language appears
nowherc in those demsnons ‘I‘ellmgly, the NYSE does not prov1de specnﬁc page cltes
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N whether a given block of its securities is listed, As is shown by the record i in thxs case, SUL

attempted separately to obtam listing without a stockho]der vote for each of the dxfferent blocks .
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.. of common stock that it contemplated issuing to Green Courte. (Record at.5-19.& 6.,8:724..) It |

| vas successﬁ;l wnh regard ta the first several blocks (Record at 5-19. ) As to the last one, SUI
" was thwarted by the. staffof the NYSE, (Record at 68-74.) As to that final block of secunnes, R

mere_. was a complete denial of service to SUL The NYSE’s insistence that SUT has had “full

. acces_s to the Exchange’s listing and trading services” is flatly wrong.

o Accordmg to the NYSE, tlns somehow bars SUI from disagrecing with any mterpretatlon ofa .

. Next, the NYSF pomts out that, when SUI applied to be a listed ‘company, i it agreed to . \

»abxde by the rules as set forth in the NYSE’s Listed Company Manual (NY SE Bncf at 6.) ‘

Tule that may ever be advanced by the NYSE staff. This argument is wrong. To use the NYSE’s

- own language, SUI agrecd. 1o abide by. the rules “as set forth in” the manual. It did not agree to

ablde by a staff mterpretatlon of one of those mles that is ﬂaﬂy mconmstem wlth the language of .

. company decides not 19;.;unq¢rtak¢ a specific corporate acuqe.l?e&au_sﬁ.\wch, action would run

'prohlblted or limited.” .(NY SE Brief at 6.) This argument is completely circular. . It stlmply\,,~ N

e ] thc rule

Sn:mlaﬂy, .the NYSE argues that there has been 10 ‘denial of semce because, “fa T

afoul of Exchange mles, it canuot then claxm that it has had its access to Ex«.hange services

 assumes that issuing the shares in question without a stockholder vote would “run afoul of
_ Exchange rules.” In fact, such an issuance would not run afoul of Section 312.03 if the rule were
' interpreted in accordance with its clear and unambiguous language. The only reason there is a. ,'

dispute here is because the staff has interpreted Section 312.03 in a way that is inconsistent with
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I;ztgrgctive, Brokers LLC, 1998 WL .11762.7., at *3 n8 (SEC .Man, 17, 1998) (reviewing

)

xts clear and unamblguous language That incorrect interpretation has resulted in a demal of

BN

Fmally, the NYSE contends that there has been no denial of service because SUI “is
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perfectly free to issue the Opnonal con Securmes upon obtammg shareholder approval ” (NY SE

Bnef at 7) Tms argument faxls in the face of Commxssmn authonty that makes clear that, ml o
OIder for there to be a revu:wable demal of serwce, thexe does not need tQ be complete

o 1mp0551b111ty the nnposmon of a significant extra burden is more than enough. - See eg,

§eaurzn55 Industry & Financial Markets Association, 2014 WL 1998525, at **7-9 (SEC May 16,

- 2014) (“SIFMA”) (the mere imposition of a fee for a service can amount to-a reviewable denial);

“accessundemablyha[d] been htmted”) e e e D

"I Green Courte Is a “Person Aggrieved” and Has Standing
The NYSE begins its discussion of Green Courte’s standing by claiming that the

»C'omxission review and the SRO that has taken action against it (NYSE Brief at 7.) e

Apparently, accondmg to the NYSE such a “direct rclatlonshlp” could only exist if Green Courte

"'.'Cqmmissl‘on can only grant review if “a direct relationship exists between the applicant seeking. o

was nself demed services by the NYSE. (NYSE Brief at 7-8) "The NYSE 1mphc1tly concedcs e

- -

N

3 At,lihis point in its brief, the NYSE cites Morgan Stanley, (NYSE Brief at 6-7.) With regard to the e.l'gument that

the NYSE is making here, hawever, Morgan Stanley is readily distinguishable. 1n Morgan Staniey, there was no
question that, under the relevant rule of the SRO, the member was barred from doing municipal securities work in
Massachusetts for two years because one of its officers had made a campaign contribution to a Massachusetts
official. The member asked the SRO to exempt it from that rule, and, when the exemption was denied, asked the
Commission to review the denial, Morgan Stanley is inapposite to the instant situation, where the Commission is
bemg asked to rcsolve a dlsputc over the correct mterpretanon of a rule

T T
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or lumtatlon of access to SRO services.”
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NYSE ﬂus strxct new . “dlrect relatlonshxp” rule can. be “1mphed” from other thmgs the‘ ) e

Commxssxonhas said, (NYSE Bnefat7) )
In fact, the SEC has explicitly rejected the new rule that the NYSE urges here. In

SIFM4 the Commssmn stal;ed in so ma.ny words. that thare “1s no. statutory requuement Ihat a

pexson aggncved must 1tselfbe sulyect to a proh1b1t10n or hmltauon of access 1o SRO services.”

2014 WL 1998525, at *6 Without ever quotmg th1s precise language, the NYSE concedes that

SIFM recogmzed “assoc:atlonal standmg * " (SEC | Bnef at 7) The NYSE goes on to axgue
V however, that. SIFMA should be not be apphed beyond its narrow facts. The key -sentence m

SLFM however, was not lumted to trade assocxatxons Instead, the Commlssxon sald ﬂatly that

~

there “1s no statutory rcqulrement that a person aggneved must 1tself be subject to a prohxbmon .

As the. Supreme Court has repeatedly commanded, “the starting point. for interpre.ting a

Sl

statute is the language of the statute itself.” E 8., Consumer Product Safety Commissionv. GTE .

Sﬁylvama, Inc., 447 U S. 102, 108 (1980) In order for Green Courte to have. standmg (oncc ithas

been dctennmed that SUI was denied service), Secnon 19(d) reqmrcs only one thmg ~ that Gtean e

Courte be a “persou aggrieved” by that denial of service, Here, Green Courte has a signed,

wntten contract with the listed company that was demcd service by the NY SE, relatxng to the

 letter to the staff of NYSE that set forth the contracting parties® joint position on the. relevant

Green Courte would pose no danger of opening the door for interlopers or other persons with

' very securltles as 1;0 whxch serwce has been deme¢ Green Courte Jomed with SUI in wntmg the S

issue. (Record at 68-73.) The NYSE’s interpretation of Section 312.03 threatens Gréen Courte

with. millions of dollars of :gconomic harm. Under 't._hesevcircumst,ancgs, grantmgstandlng 10 ‘
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| aggneved’ by the denial of service to SUI and grant review.

IV.  There Is Nothing Improper About Green Courte’s Motive
The NYSE repeatedly implies that there is something improper about Green Courte’s

only tangential interests. The Comxmssxon should hold that Green Coune is a “person

- the Exchange is not rcally concemed (NYSE Bnef at 8-9 )
Thls carpmg is completely unjustified. Green Courte’s. dlspute is squarely ‘with the =
\ _MN.YSE and its patently incorrect interpretation of Section 312.03. As the NYSE conced.e.s, the
contract in question between SUI and Green Courte involves both 2 “put” and a “call.” SUI had.
) ihe right to put the shares to Green Courte, and could have been expected to do so if the market
price had dec}ined’ below:the strike pricq, and Green Courte had the right to call the shares from .
~SUI which it im‘derstandably did once the market price increased above the strike bﬁce For
” npnvate litigants, proceedmgs like this cost money. It makes perfect sense that, as between SUI
‘and ‘Green Conrte, the contracting party that was “in the money” would be the one willing to ]

mcur the expense, and therefore would be the one to commence *the p.roc.eedmg. There is no o

- basis in any of this for the NYSE to imply that Green Courte is doing something improper, that

SUI now somehow agrees with the NYSE’s interpretation, or that Green Courte is improperly

. Briefat89)
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_ notive in commencmg this proceedmg Green Courte accordmg to the NYSE, is attemptmg o .
?’_{explmt thns stamtory scheme of review in order to force SUI’s performance under a thnd—party;f_ L
agrcement,v (NYSE Brief at l) Green Courte, accordmg ta the NYSE, is nothmg buta

“dlsgruntled thud party” that is unproperly trymg to drag thc NYSF mto a. d1spute w1th whlch N e

. venting its frustration against the NYSE when the party it is really “upset” with is SUL (NYSE .
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~

The parties” contract incorporates Section 312.03. The NYSE is insisting on au incorrect
| mterpretanon of that section. At the current market pnce for the securmes m questlon Green_‘
| ;Courte is the party with the economlc incentive to seek review, o ' .
V.- OneLastComment o _ T
 Thereis.one last comment in the NYSE’s Openmg Brief that Green Courte” cannot allow
Nt.o pass unremarked. On page 9, the NYSE takes SUI and Green Courte to task becau§c “neither
‘_ party ever consulted with the Exchange to conﬁrm it correctly understood how Section 3 12. 03(c)
B of the Manual is. applied to multi-stage sha.rc 1ssuances until several months aﬁer the
‘.:Sllbscnptlon Agreement was a]ready sxgned ? Ihere is no Justxﬁcatxon fox thls cnncxsm. The
" '""}stock in quesnon was not to be 1ssucd until six months aﬁer the Subscnptlon Agreement was
signed. Section 312.03(c) says in so many words that the 20-percent calculation is donc based |
on the number of shares outstanding “before the issuance,” not the number ,.of shares outstanding
sxx months earlier when the agreement is. signed. There was no way for the parties to Al}a'\{? )
B 'almcxpated that the NYSE would apply a dlffercnt rule. than the oneit actually wrote, o
| V1. Conclusion o
o For all of the reasons stated above and in Green Courle?-s Opening Bricf, the Cgmmjgsiop
H 'should conclude that, under Section. 19(d) of the Excha.ng{: Act, 1t has _]Ul‘lSdlCthﬂ to rev1ew thc
o actlon by the NYSF that is bemg challenged m thls proceedmg and that Green Courte has | o

“standing,



To. Page 1? of 12 ) . 2015-04-02 12:50:49 EST DLA Piper LLP From: Barriteau, Elva R.

~.

:Date:“'\Ap 12,2015 s s e e e e e

Respectfully submitted, e

7—1344//4/ (f@‘ ?g
e e~ et David Clarke, Jr. L
\ e T DLA PIPER LLP (US)
S e et e . Washmgton, DC20004 T e
ST e RN david. clarke(@) .dlaplggr.corp\ e

R -’-~.AttomeY‘for‘Green Courte ™ ™ e
' ':A,‘.‘Real.Estate'Parme{.s'I_Ij,‘ LLC L

. CERTIFICATE OF SERVICE

. . A . S . T e

I HEREBY CERTIFY that, on this 2nd day of April, 2015, I served the foregomg bnef
on the New York Stock Exchangc by sendmg coples by email and ﬁrst class mml to: :

__Patrick J. Troy
-~ -Chief Counsel, Issuer Overmght
. e e - New York Stock Exchange T T T e e e T
L e s T T 720 Broad Street NERREEE \ s e
S ~»-~vNew York NY 10005 - e T LT

Dm/// Mﬂéz

o Day}d Clarke, Jr.
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PEEEN

BY FAX (202772-9324) ©

“~.".Lynn M. Powalski~* "~ > -

“Deputy Secretary

2015-04-02 12:50:49 EST

... David Clarke, Jr. -~ = . ...
.. david. ciarke@dlapuper oom
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DLA Piper LLP (us)

500 Eighth Street, NW
Washington, DC 20004
www.dlapiper.com

United States Securities and Exchange Commission

100 F Street, NE
. Washington, DC 20549

- F 2027995503

"'"R"E'ca""'v'e"'—'o
APR 0 2 2015

~....JOFFICE. OF THE SECRETARYY -~ ~ -~ -

RE _Green Courte Real Estate Partners III LLC o
'-'-* - Admin, Proc. File No. 3-16362 -

" Dear Ms, Powalski:

Pursuant to the Order entered by the Securities and Exchange Commission on March 3,

2015 Green Courte Real Estate Partners Ill LLC herebyrespectfully submlts xts reply bnef

Thank you very much.

" Yours u'uly,

cc:. Patrick J. Troy

Chief Counscl Issuer Ovcrs:ght N

.NYSE- -
20 Broad. Street
New Ygrk, NY 10005

EAST\973150281 :

;SW/ %ze

. Dav1d Clarke, Ir.

a”"
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DLA PIPER

. Barriteau, Elva R.
Facsimile

Date: 2015-04-02 12:50:06 EST

To: o | Fax: 12027729324

Comments:

Green Courte Real Estate Partners ll, LLC - Cover Letter and Reply Brief to Lyn M. Powalski

The attached is sent on behalf of David Clarke, Jr.

Elva Barriteau
Legal Secretary

T +1 202.799.4544
F +1 202.799.5000
E elva.barriteau@dlapiper.com <mailto:elva. barriteau@dlapiper.com>

[DLA Piper Logo]

The information contained in this facsimile message is confidential and, if addressed to our client or certain counsel, is
subject to the attorney-client or work product privilege. This message is intended only for the use of the individual or
entity named above. If the reader of this message is not the intended recipient, or the employee or agent responsible to
deliver it to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please notify us immediately by
telephone and return the original message 1o us at the above address via the U. S. Postal Service.
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DLA Piper LLP (US)

500 Eighth Street, NW

Washington, DC 20004

United States

www.dlapiper.com <http://www.dlapiper.com>
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